Calendar No. 1650 


BATH CONGRESS i SENATE REPORT 
2d Session No. 1627 


—— 


CONVEYANCE TO EILEF RUE OF CERTAIN REAL PROP- 
ERTY IN CASSIA COUNTY, IDAHO 


Marcu 7 (legislative day, March 6), 1956.—Ordered to be printed 


Mr. Murray, from the Committee on Interior and Insular Affairs, 
submitted the following 


REPORT 


{To accompany H. R. 3650) 


The Committee on Interior and Insular Affairs, to whom was 
referred the bill (H. R. 3650) to provide for the conveyance to Eilef 
Rue of certain real property situated in Cassia County, Idaho, having 


considered the same, report favorably thereon without amendment 
and recommend that the bill do pass. 

The committee concurs in the report submitted by the Committee 
on Interior and Insular Affairs of the House of Representatives 
which is set forth below, together with reports from the Department 
of the Interior, the Department of Navy, and the Atomic Energy 
Commission. 


PURPOSE OF THE BILL 


H. R. 3650, if enacted, would direct the Secretary of the Interior to convey 
to Mr. Eilef Rue, of Fresno, Calif., 160 acres of public lands in Cassia County, 
Idaho. The conveyance of this land is to be in full settlement of any claims 
by Mr. Rue based on the condemnation by the United States of certain lands 
formerly owned by him in Butte County, Idaho. 


BACKGROUND INFORMATION 


Mr. Rue, exercising his World War I veteran homestead rights in 1919 made 
homestead application for 160 acres of land in Butte County, Idaho. Having 
satisfied the requirements of the homestead law, he received patent to his quarter 
section on January 23, 1922. 

During each of the 21 vears between 1922 and 1943, Mr. Rue paid local property 
taxes on his Idaho land, having moved prior to 1932 to California. 

On August 24, 1943, the Department of the Navy. acting through the Depart- 
ment of Justice, acquired title to some 18,000-plus acres of land in the State of 
Idaho for use in connection with the Lost River proving range and gun emplace- 
ment site. Title was acquired through filing of a declaration of taking in the 
United States District Court of Idaho; under the provisions of the act of February 
26, 1931. as amended (40 U. S. C. 258, et seq.). Included in the several parcels 
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making up the more than 18,000 acres was the 160-acre homestead of Mr Puc 
Under the authority employed, title vests immediately in the United States, sub 
ject to payment into court by the United States of an amount estimated by th 
acquiring authority to be just compensation for the land taken; on August 24, 194 
there was paid into the court registry the sum of $25, the amount estimated by th. 
Navy to be just compensation for Mr. Rue’s 160 acres. 

Summons was issued for Mr. Rue and others on September 1, 1944; personal 
service of the summons, together with a copy of the petition in condemnation, was 
had at Fresno, Calif., on September 20, 1944. 

It does not appear from the official Department of Justice files examined that a 
copy of the declaration of taking—which would have apprised Mr. Rue of the 
amount paid into court as the tentative appraised value of his land—accompanied 
the notice and copy of the petition. A representative of the Department of 
Justice states that there is no requirement of law that a copy of the declaration of 
taking be included in the service of summons, and that the practice varies from 
jurisdiction to jurisdiction in this respect. 

At this point, according to Mr. Rue, he—‘* * * immediately wrote the court 
advising that the United States Government was welcome to my land * * *” 
and that he—‘‘* * * only wished to reserve the right to apply for another 160 
acres in Idaho in compliance with United States exchange laws.” He did not 
however, file an answer, and an order of default was entered against him. 

On June 9, 1945, the United States District Court for the District of Idaho, 
sitting without a jury, entered an order determining the fair market value of the 
Rue land to be $25. On July 23, 1945, the Attorney General of the United States 
rendered a title opinion reporting valid title to the Rue land in the United States, 
with a finding that the condemnation proceeding had been “regularly conducted.” 

On April 22, 1946, the Idaho court entered a final order of condemnation, con- 
firming title to the Rue land in the United States, with a finding that ‘‘* * * proof 
in respect of the fair market value of said parcels has been submitted * * *.” 
A check, in the amount of $25, drawn on the Treasury of the United States, pay- 
able to Mr. Eilef Rue, was mailed to him and for the first time he learned the 
amount of the award. Thereafter, it appears that he wrote the court, protesting 
the inadequacy of the $25 compensation. It is established that the judge per- 
mitted him to return the check to the clerk of the court and suggested that the 
Bureau of Land Management might authorize an exchange. 

On July 10, 1947, after an earlier trip to Idaho to select a 160-acre tract. from 
vacant public domain, Mr. Rue filed a homestead exchange application under 
section 8 of the Taylor Grazing Act of 1934 (43 U.S. C., 315g) in which he sought 
to obtain title to a 160-acre tract in Cassia County, Idaho. 

For more than 4 years thereafter, his application was pending in the Land 
Office at Boise, Idaho. On May 19, 1950, certain Idaho land, including that por- 
tion taken from Mr. Rue, was transferred by the Navy to the Atomic Energy 
Commission pursuant to Public Law 266, 81st Congress. 

On December 29, 1951, the Boise Land Office rejected Mr. Rue’s application 
on the ground the exchange it proposed “* * * would not benefit the public 
interest * * *,.”) The local BLM decision assumed title to the land in Butte 
County to be in Mr. Rue, presumably because the local manager relied on the 
tax rolls of Butte County, which unaccountably still carried the land acquired by 
the Navy in 1943 as owned by Mr. Rue. 

The record reveals that Mr. Rue had been assessed, and had paid, Idaho prop- 
erty taxes on the Butte County land for the years 1943-52, both inclusive. 

Early in 1952, Mr. Rue appealed from the local BLM decision to the Bureau of 
Land Management in Washington. BLM affirmed the local decision on the 
ground that Mr. Rue did not own the land he offered tothe Government. Mr. Rue 
then appealed the decision of BLM to the Secretary of the Interior. On February 
6, 1953, the Acting Solicitor, Department of the Interior, on behalf of the Secretary 
affirmed the decision of BLM, and after noting that the offered land was not 
Mr. Rue’s to exchange, observed that— 

“It appears that the compensation awarded Mr, Rue in the condemnation 
proceeding may have been inadequate. * * * If an injustice has been done to the 
appellant by way of an inadequate award, righting the injustice is the responsi- 
bility of the court or of Congress. The law does not authorize this Department 
to assume it.” 

Mr. Rue initiated action to secure enactment of Federal legislation for his 
relief, resulting in introduction of H. R. 7757 in the 83d Congress. Favorable 
reports of the Departments of the Interior and Navy were received in late July 
1954, too late for action by the committee in the 83d Congress. 
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HEARINGS ON H. R. 3650: DEPARTMENT POSITIONS 


The House Public Lands Subcommittee held hearings on H. R. 3650 at two 
sessions, taking testimony of witnesses from Interior and the Atomic Energy 
Commission. Reports interposing no objection were received from the Depart- 
ment of the Interior, Navy, and the Atomic Energy Commission, all with Bureau 
of the Budget clearance. ‘In addition, members conferred with representatives 
of the Department of Justice, and examined the official files in the Idaho con- 
demnation matter. 

Interior witnesses testified that the land taken from Mr. Rue, in a recent 
Bureau of Land Management appraisal, was valued at $4 per acre, or $640, against 
the $25 estimated by the Navy, approved by the court on the basis of written 
interrogatories addressed to the Navy appraiser and made a part of the record of 
the condemnation proceedings, and offered by check to Mr. Rue. 

In addition, these hearings established that the Cassia County, Idaho, lands 
proposed to be conveyed to Mr. Rue, under H. R, 3650 are approximately equal 
in value to those taken from him in Butte County, Idaho, and as in the case of 
the latter, without any known or prospective mineral value. 


COMMITTEE CONCLUSIONS AND RECOMMENDATIONS 


Soar a result of the hearings and conferences, and the record made, it appears 
that— 

(1) The United States acquired title to the Rue land in technical com- 
pliance with applicable statutes and procedures. 

(2) Mr. Rue, in view of the fact that he continued to pay taxes on the 
taken land for a period of 9 years after the taking, his return of the proffered 
payment check, and the initial decision on his exchange application, had 
reason to believe that he could administratively obtain an exchange 160 
acres. 

(3) None of the Federal agencies involved—Justice, Interior, Navy, or 
the Atomic Energy Commission—could have administratively remedied any 
injustice done Mr. Rue once the final court order was entered. 

(4) On the basis of the current BLM appraisal of the land taken from 
Mr. Rue, it must be concluded that: either the land taken has appreciated 
in value more than 2,500 percent since 1943, or the 1943 appraisal for the 
Navy was inaccurate. 

The committee has concluded that, on the record, the compensation offered 
Mr. Rue following the 1943 taking was grossly inadequate, and that he is entitled 
to the equitable relief provided in H. R. 3650. 

The reports of the Departments of the Interior, Navy, and the Atomic Energy 
Commission are set out following: 


UNITED STATES DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington 25, D. C., June 27, 1955. 
Hon. CLAIR ENGLE, 
Chairman, Committee on Interior and Insular Affairs, 
House of Representatives, Washington 25, D. C. 


My Dear Mr. Enate: This is in reply to your request for the views of this 
Department on H. R. 3650, a bill to provide for the conveyance to Eilef Rue of 
certain real property situated in Cassia County, Idaho. 

H. R. 3650, if enacted, would require the Secretary of the Interior to convey 
to Mr. Eilef Rue, of Fresno, Calif., 160 acres of public lands in Cassia County, 
Idaho, described as the northeast quarter, section 31, township 10 south, range 
22 east, Boise meridian. The conveyance of this land is to be in full settlement 
of any claims by Mr. Rue based on the condemnation of certain lands in Idaho 
formerly possessed by him, namely, the southeast quarter, section 28, township 
6 north, range 31 east, Boise meridian, containing 160 acres. The final order of 
condemnation was entered in the United States district court on April 22, 1946, 
although, we are informed, Mr. Rue wrote to the court handling the condemnation 
proceedings, protesting the inadequacy of the compensation offered him and in- 
quring whether he could receive other land in exchange for his own, and the 
court suggested that this Department might be able to work out some sort of 
an exchange. We are also informed that Mr. Rue has never accepted payment 
for the lands tomanaose, On July 10, 1947, Mr. Rue filed an application under 
section 8 of the Taylor Grazing Act (43 U. S. C., sec. 315g), offering to exchange 
the lands which he had formerly owned for the lands described in H. R. 3650, but 
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this application was rejected on the grounds that there was no authority for such 
an exchange under the Taylor Grazing Act, since he had already been divested of 
his title to the lands as a result of the condemnation proceedings. Eilef Rue, 
A-26501, February 6, 1953 (Blackfoot 055818), unreported. Consequently, 
legislation is necessary to permit the conveyance of the lands described in the bill. 

The condemned lands, formerly owned by Mr. Rue, and the tract described in 
H. R. 3650 are of similar value which, we estimate at the present time, to be about 
$4 per acre. The tract to be disposed of under H. R. 3650 is not considered 
valuable for minerals. Disposal of that tract to Mr. Rue would not seriously 
disturb our management of the remaining public lands in the vicinity. 

Consequently, this Department would have no objection to the conveyance to 
Mr. Rue of the land described in H. R. 3650, if the Congress should consider that 
his equities warrant such relief. However, we believe that the Department of the 
Navy on behalf of which the condemnation proceedings were initiated in 1943 is 
in a better position than this Department to comment on the equities of the 
situation and the merits of this bill. We understand that the Atomic Energy 
Commission now has jurisdiction over the condemned lands formerly owned by 
Mr. Rue, and that Agency’s advice might prove of value to vour committee 
It is also submitted that this legislative proposal is not in accord with the usual 
procedure in condemnation. Accordingly, we believe that the views of the De- 
partment of Justice would be of great assistance to the committee in its considera- 
tion of the policy involved in this bill. That Department could also advise the 
committee with respect to the safeguards required in connection with the return 
of moneys already paid into court by the United States. 

Finally, we should inform you that on October 4, 1954, Jesse V. Hobson and 
Mary A. Hobson filed a public sale application (Idaho 05457) covering the lands 
in this bill, and that Gladys B. Evans filed a desert-land application (Idaho 05710 
for the same tract. We have suspended action on both of these applications pend- 
ing disposition of H. R. 3650. 

The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report to your committee. 

Sincerely yours, 
ORME LEWIS, 
Assistant Secretary of the Interior. 


eal 


DEPARTMENT OF THE NAVY, 
OFFICE OF THE JUDGE ADVOCATE GENERAL, 
Washington 25, D. C., March 11, 19: 


55 
Hon. CLAIR ENGLE, 
Chairman, Committee on Interior and Insular Affairs, 
House of Representatives, Washington 25, D. C. 


My Dear Mr. CrarrMan: Your request for comment on the bill H. R. 3650, 
to provide for the conveyance to Eilef Rue of certain real property situated in 
Cassia County, Idaho, has been assigned to this Department by the Secretary of 
Defense for the preparation of a report thereon. 

The purpose of this measure is to authorize the Secretary of the Interior to 
convey to one Eilef Rue a quarter section of publie domain land in Idaho. The 
eonveyance of that property to Eilef Rue would constitute full exchange for and 
full settlement of all of his claims with respect to certain homestead property 
which was formerly owned by him and which was taken from him for use by the 
Navy under a declaration of taking in 1943. 

The files of this Department together with certain information contained in 
the files of the Department. of Justice indicate the following facts in the case. 

In 1921, Mr. Rue, exercising certain homestead rights he acquired as a veteran 
of World War I, received title from the Government to 160 acres of land in Butte 
County, Idaho. In 1943 this property was acquired by the Department of the 
Navy in condemnation proceedings for use in connection with the Lost River 
proving range and gun emplacement site. The proceedings were designated as 
United States v. 18,217.58 acres of land in Butte and Jefferson Counties, Idaho, and 
John O. Nutter, et al. (Civil No. 1227-E). The case was heard in the United States 
District of Idaho. Mr. Rue and his wife were personally served with process in 
Fresno, Calif., made no answer and a default judgment was entered. ‘The court 
sitting without a jury found the value of the land to be $25. A final order of 
condemnation confirming title to the 160-acre tract to the United States was 

99 


entered in the United States District Court for the District of Idaho on April 22, 
1946, 
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According to Mr. Rue, he wrote the court protesting the inadequacy of the $25 
compensation and inquiring whether he could instead receive other land as com- 
pensation. Mr. Rue states that the judge permitted him to return the $25 cheek 
to the clerk of the court and suggested that the Bureau of Land Management might 
authorize an exchange. This Department has been advised by the Department of 
Justice that the $25 check was returned to the Treasurer of the United States on 
July 12, 1953. 

Mr. Rue filed for a private exchange in the District Land Office at Blackfoot, 
Idaho, under the Taylor Grazing Act, the act of June 28, 1934, as amended. 
Mr. Rue’s application was rejected and on appeal to the Secretary of the Interior 
that rejection was affirmed on February 6, 1953. The opinion affirming the 
rejection of Mr. Rue’s appeal stated, in part, as follows: 

“Tf an injustice has been done to the appellant by way of an inadequate reward, 
righting the injustice is the responsibility of the Court or of the Congress. The 
law does not authorize this Department to assume it.” 

In view of the foregoing, the Department of the Navy is of the opinion that the 
equities in the case favor Mr. Rue’s contention that he is entitled to another 
quarter section of land in lieu of that which the Government acquired from him. 

Accordingly, the Department of the Navy interposes no objection to the 
enactment of H. R. 3650. 

The Department of the Navy has been advised by the Bureau of the Budget 
that there is no objection to the submission of this report to the Congress. 

Sincerely yours, 
Ira H. Nunn, 
Rear Admiral USN. Judge Advocate General of the Navy 
(For the Secretary of the Navy). 


UNITED STATES 
ATOMIC ENERGY COMMISSION, 
Washington 25, D. C., July 8, 1955. 
Hon. CLAIR ENGLE, 
Chairman, Committee on Interior and Insular Afairs, 
House of Representatives. 

Dear MR. Exncaue: Reference is made to your letter of June 30, 1955, request- 
ing a report on H. R. 3650, a bill to provide for the conveyance to Eilef Rue of 
certain real property situated in Cassia County, Idaho. 

The Atomic Energy Commission has no objection to the proposed legislation. 
There is enclosed a staff report relating to the acquisition by the Navy and later 
transfer to the Atomic Energy Commission of the property formerly owned by 
Mr. Rue in Butte County, Idaho. 

The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report to your committee. 

Sincerely yours, 
Lewis Srrauss, Chairman, 


Report: For Congressman Clair Engle, chairman, Committee on Interior and 
Insular Affairs, House of Representatives. 

Reference: Request, June 30, 1955, Representative Engle to the Chairman, 
Atomic Energy Commission, for report on H. R. 3650, a bill to provide for the 
conveyance to Eilef Rue of certain real property situated in Cassia County, 
Idaho. 

Mr. Eilef Rue formerly owned the SE quarter of sec. 28, T. 6 N., R. 31 E., Boise 

meridian, Butte County, Idaho. The land is hereinafter referred to as parcel 10. 
On August 24, 1943, the United States, acting through the Department of the 

Navy, acquired title to parcel 10 under a declaration of taking filed in the con- 

demnation proceedings entitled “United States of America vs. 18,217.58 acres of 

land, more or less, in Butte and Jefferson Counties, Idaho, John Q. Nutter, et aa” 

(Civil No. 1227), in the United States District Court for the Eastern District of 

Idaho. The sum of $25 was deposited into the registry of the court as estimated 

compensation for parcel 10. On June 9, 1945, an order of court was entered in 

this proceeding, determining the sum of $25 to be the fair market value of parcel 10 

as of the date title to the land was acquired by the United States. Under date of 

July 23, 1945, the Attorney General of the United States rendered a title opinion 

reporting a valid title of parcel 10 in the United States. This title opinion states, 

in part, that “the (condemnation) proceeding has been regularly conducted 





g 
; 
sul 
z 
ð 
am 
9 
i 
+ he 
© 
> 
ba 
7% 
5 
2 
2 
pe 


6 CONVEYANCE TO EILEF RUE OF PROPERTY IN IDAHO 


* * *” In this regard, paragraph C of a final order of condemnation, dated 
April 22, 1946, reads as follows: 

“That of all of the defendants, the owners of, or of an interest in, parcels 
numbered 1, 2 to 8 inclusive, 9, 10, 12, 13, 14, 15, 16, 17, 18, 22, and 23 have 
failed, refused and neglected to appear herein and are in default in that respect, 
and that the said default of the said defendants has been duly and regularly 
entered herein, and that proof in respect of the fair market value of said parcels 
has been submitted and upon said proof orders have been entered herein in 
conformity therewith directing payment in full for the estate taken.” 

Parcel 10, together with the other property, title to which was acquired in the 
above referenced condemnation proceeding, was transferred to the Atomic 
Energy Commission by the Department of the Navy pursuant to the provisions 
of Public Law 266, 81st Congress, cited as the “Independent Offices Appropriation 
Act of 1950,” approved August 24, 1949. 

The Commission has no interest in the land in Cassia County that would be 


transferred under H. R. 3650. 
O 
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84TH CONGRESS SENATE REPORT 
2d Session No. 1630 


ETHA DORA JOHNSON 


Marcu 7 (legislative day, Marcu 6), 1956.—Ordered to be printed 


Mr. Murray, from the Committee on Interior and Insular Affairs, 
submitted the following 


REPORT 


[To accompany H. R. 6618) 


The Committee on Interior and Insular Affairs, to whom was 
referred the bill (H. R. 6618) for the relief of Etha Dora Johnson, 
having considered the same, report favorably thereon without amend- 
ment and recommend that the bill do pass. 

The committee concurs in the report submitted by the Committee 
on Interior and Insular Affairs of the House of Representatives which 
is set forth below. 

PURPOSE OF THE BILL 


The purpose of H. R. 6618 is to authorize and direct the Secretary of the 
Interior to issue a patent in fee, including all mineral rights, to a tract of 80 acres 
of homesteaded land in Smith County, Miss., to Etha Dora Johnson, claimant to 
the land, upon payment of not less than $1.25 per acre, such patent to be issued 
subject to any lease by the United States of the mineral deposits in such land and 
all rights of the United States under such lease to be transferred to the patentee. 

In view of the general authorization give n to the Secretary of the Interior by 
the Color of Title Act, the act of December 22, n (45 Stat, 1069), as amended 
by the act of July 25, 1953 (67 Stat. 227; 43 U. , Secs. 1068-1068b), and in 
consideration of errors assertedly made by the Ge ne oes Land Office in the years 
1847 and 1905 in regard to the tract or land in question and of other circum- 
stances, as explained below, the committee recommends that H. R. 6618 be 
enacted. 

EXPLANATION 


g 


The 80-acre tract of homestead land described in H. R. 6618 was first entered 
and sold in conjunction with adjoining lots in 1847 and the General Land Office 
considered the title to have passed to the patentee of the adjoining lots. In 1905, 
or 58 years later, the General Land Office determined that the tract of land had 
been improperly described and, therefore, that title had not passed and the tract 
was to be considered as public land. However, the Department reports that 
there is no record to show that the patentee of the adjoining lots, who assumed 
that he had bought and obtained patent to the tract of land referred to, was ever 
apprised of that fact. i 

The author of H. R. 6618, the Honorable William Arthur Winstead, points out 
and the Department’s records confirm that the tract of land described in H. R. 
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6618 has been held in peaceful, adverse possession by the claimant, her ancestors, 
or grantors under claim or color of title for over 100 years in the apparent belief 
that they owned the land and minerals therein. Improvements and cultivation 
thereon are valued by the Department at $3,200. The records also show that 
taxes have been paid on the land at least since 1915. Receipt for taxes paid prior 
to that time cannot be shown due to the fact that the courthouse of Smith County, 
Miss., and all of its records were destroyed by fire in 1915. 

The committee notes that the claimant to the tract of land described in the bill, 
who apparently became aware of the legal status of the land by the action of the 
Department of the Interior in issuing an oil and gas lease covering said land, 
appears to have satisfied all prerequisities of the Color of Title Act, as amended. 

The Department of the Interior reports that since the claimant probably would 
have received an unrestricted patent in fee if the United States had not issued an 
oil and gas lease (April 1, 1955) prior to the time the claimant filed her color of 
title application (May 13, 1955), and since there appears to be no other impedi 
ment to the granting of the application to purchase the land, the Department has 
no objection to the enactment of H. R. 6618. The Department also reports that 
the Bureau of the Budget has no objection. 

In view of the foregoing, the committee concludes that H. R. 6618 should be 
enacted. 

No expenditure of Federal funds is involved in this legislation. 


‘ 


A companion bill (S. 2057) was introduced in the Senate by Senato 
Eastland, of Mississippi, and the reports of the Department of the 
Interior and the Bureau of the Budget are hereinbelow set forth in 
full and made a part of this report: 


EXECUTIVE OFFICE OF THE PRESIDENT, 
BUREAU OF THE BUDGET, 
Washington 25, D. C., July 22, 1956. 
Hon. James E. MURRAY, 
Chairman, Committee on Interior, and Insular Affairs 
United States Senate, 224 Senate Office Building, Washington 25, D. C. 

My Dear MR. CuHuarrman: This will acknowledge your request of May 31 
1955, for the views of this office on S. 2057, a bill for the relief of Etha Dora 
Johnson. 

There is enclosed herewith, for your information, a copy of a report on this 
bill which it is understood the Department of the Interior is submitting to your 
committee. 

The Bureau of the Budget recommends favorable consideration of the bill 

Sincerely yours, 
PERCY RAPPAPORT, 
Assistant Director. 


DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington 25, D. C., July 25, 1955. 
Hon. James E. Murray, 
Chairman, Committee on Interior and Insular Affairs, 
United States Senate, Washington 25, D. C. 

My Dear Senator Murray: This is in reply to your request for the views of 
this Department on S. 2057, a bill for the relief of Etha Dora Johnson. 

We would have no objection to the enactment of S. 2057. 

Section 1 of this bill directs the Secretary of the Interior to issue, without con- 
sideration, a patent in fee, including mineral rights to Etha Dora Johnson, 
of Taylorsville, Miss., to lots 5 (southwest quarter northwest quarter) and 6 
(southeast quarter northwest half), section 8, township 10 north, range 14 west, 
Smith County, Miss. Section 2 provides that, if any mineral deposits in the land 
in question have been leased by the United States, the patent to be issued to 
Mrs. Johnson shall be subject to the provisions of the lease, and Mrs. Johnson 
shall receive the rights of the United States under the lease. 

On May 13, 1955, Mrs. Johnson filed a color of title application (BLM 040108) 
pursuant to the act of December 22, 1928 (45 Stat. 1069), as amended by the act 
of July 25, 1953 (67 Stat. 227; 43 U. 8. C., sees. 1068-1068b). That statute 
authorizes the Secretary of the Interior to issue a patent for not more than 160 
acres of public lands to a person holding those lands under claim or color of title 
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upon the payment of not less than $1.25 per acre, and this application is now 
pending before this Department. Before it was amended by the 1953 act, the 
1928 act required that any patent issued pursuant thereto should contain a 
reserv tion to the United States of all the minerals. Since the statute was amended 
by the 1953 act, the issuance of a patent without a mineral reservation has been 
pern ited, it it is established that the requirements of the act have been complied 
with by the claimant and his predecessors for the period extending from a date 
not later than January 1, 1901, to the date of application, unless the lands are, 
at the time of the issuance of patent, within a mineral withdrawal, or subject to 
an outstanding mineral lease (43 U. S. C., sec. 1068b). 

Mrs. Johnson alleged in her color of title application that her claim to the 
lands originated not later than January 1, 1901. Therefore, provided that she 
complied fully with the requirements of the 1953 act, a patent without a mineral 
resorvation would have been issued to her if an oil and gas lease covering these 
lands had not been issued by this Department as of April 1, 1955, for an initial 
term of 5 years. The lease offer was filed in August 1954, approximately 9 months 
before Mrs. Johnson filed her color of title application. Since these lands are 
subject to the outstanding lease, an unrestricted patent cannot, under section 2 
of the 1953 act, be issued to Mrs. Johnson, even if her application to purchase 
the lands is granted. 

Since Mrs. Johnson would probably have received an unrestricted patent in fee, 
if the United States had not issued an oil and gas lease prior to the time when 
she filed her application, and since we understand that no impediment is at 
present apparent to the granting of Mrs. Johnson’s application for the land, we 
would have no objection to the enactment of S. 2057. 

The Bureau of the Budget has advised that there is no objection to the 
submission of this report to your committee. 

Sincerely yours, 
ORME LEWIS, 
Assistant Secretary of the Interior. 
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